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padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">2</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid;

border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top:

medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid

#000000;" width="79" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">2007<span

style="fnoway-family: 仿宋_GB2312;">年</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt; mso-spacerun: 'yes';">37</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">4</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">10</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="72" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">22</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt; padding-right: 5.4pt;



border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="84" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt;">0</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">0</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr><tr><td

style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width:

59.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt;

mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid

#000000; mso-border-left-alt: 0.5000pt solid #000000;" width="79" valign="top"><p class="p20" style="line-height: 28pt;

margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;

mso-spacerun: 'yes';">2008<span style="fnoway-family: 仿宋_GB2312;">年</span></span><span style="font-family: 'Times

New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid;

border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">36</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;">4</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun:

'yes';">10</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="72" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun:

'yes';">20</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="84" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;



mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">0</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="80" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt;">1</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="79" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">2009<span style="fnoway-family: 仿宋_GB2312;">

年</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun:

'yes';">46</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">2</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">8</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="72" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">36</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="84" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;">0</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">0</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"



width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">0</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid;

border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top:

medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid

#000000;" width="79" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">2010<span

style="fnoway-family: 仿宋_GB2312;">年</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt; mso-spacerun: 'yes';">46</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">4</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">2</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="72" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">38</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="84" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;">1</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">0</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid;

border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top:

medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid

#000000;" width="79" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span



style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">2011<span

style="fnoway-family: 仿宋_GB2312;">年</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt; mso-spacerun: 'yes';">32</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">3</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="72" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">24</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="84" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;">1</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">2</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid;

border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top:

medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid

#000000;" width="79" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">2012<span

style="fnoway-family: 仿宋_GB2312;">年</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;



fnoway-size: 14pt; mso-spacerun: 'yes';">48</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 36pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="48" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">6</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 54pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="72" valign="top"><p

class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 14pt; mso-spacerun: 'yes';">38</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 63pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="84" valign="top"><p class="p20"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 14pt;">1</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 72pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="96" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 60.7pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="80" valign="top"><p class="p20" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 14pt;">1</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 14pt;"></span></p></td></tr></tbody></table><p class="p20" style="line-height:

28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">由</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';">上表可见：<span style="fnoway-family: Times New Roman;">1.</span><span

style="fnoway-family: 仿宋_GB2312;">该院七年来适用最多的判决形式是驳回诉讼请求，七年来适用比例占判决总数

的</span><span style="fnoway-family: Times New Roman;">50%&mdash;82.6%</span><span style="fnoway-family: 仿

宋_GB2312;">；其次是撤销、维持，且近两年维持方式用得较少。</span><span style="fnoway-family: Times New

Roman;">2.&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">七年来确认违法或无效、履行职责、赔偿或不予

赔偿案件少，每年均在两件以内。</span><span style="fnoway-family: Times New Roman;">3.</span><span

style="fnoway-family: 仿宋_GB2312;">七年来均无判决变更和确认合法或有效的案件。为更好的研究判决形式的适用情况，

笔者决定从适用最多的</span><span style="fnoway-family: Times New Roman;">&ldquo;</span><span

style="fnoway-family: 仿宋_GB2312;">判决驳回诉讼请求</span><span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">入手进行分析。</span></span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p20"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">梳理现行行政诉讼法及司法解释规定，驳回诉讼请求主要适用于以

下几种情况：<span style="fnoway-family: Times New Roman;">1.</span><span style="fnoway-family: 仿宋_GB2312;">《

若干解释》第五十条第三款和第四款：被告改变原具体行政行为，原告不撤诉，人民法院经审查认为原具体行政行为合

法的；原告起诉被告不作为，在诉讼中被告作出具体行政行为，原告不撤诉的。</span><span style="fnoway-family:



Times New Roman;">2.&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">《若干解释》第五十六条

：</span></span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

（<span style="fnoway-family: Times New Roman;">1</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">起

诉被告不作为理由不能成立的；</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">2</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">被诉具体行政行为合法但存在合理性问题的；</span><span style="font-family: '仿宋_GB2312';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">3</span><span

style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">被诉具体行政行为合法，但因法律、政策变化需要变更或者废止的

；</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">4</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">其

他应当判决驳回诉讼请求的情形。<span style="fnoway-family: Times New Roman;">3.</span><span style="fnoway-family: 

仿宋_GB2312;">其他司法解释：如《</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">最高人民法院关于审理行政赔偿案件若干问题的规定》（以下简称《赔偿案件规定》）第三十三条

和</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

《</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">最高人民法院关于审理政

府信息公开行政案件若干问题的规定》（以下简称《信息公开案件规定》）</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">第十二条规定的情况。那么，该判决形式适用数量多是否

源于法律规定的适用情形多呢？</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p20" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">笔者调阅

了<span style="fnoway-family: Times New Roman;">Q</span><span style="fnoway-family: 仿宋_GB2312;">法院近三年的

判决驳回诉讼请求案件，对这</span><span style="fnoway-family: Times New Roman;">100</span><span

style="fnoway-family: 仿宋_GB2312;">件案件</span></span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">的</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';">适用条款进行了统计。</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p20" style="line-height: 28pt; margin-top: 0pt; text-indent:

72pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">判决驳回诉讼请求案件适用法条情况（表<span style="fnoway-family: Times New Roman;">2</span><span

style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><table style="padding-bottom: 0pt; padding-left: 5.4pt; width: 426.1pt;

padding-right: 5.4pt; border-collapse: collapse; padding-top: 0pt; mso-table-layout-alt: fixed;"><tbody><tr style="height:

186.15pt;"><td style="padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; padding-top: 0pt;

mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid

#000000; mso-border-left-alt: 0.5000pt solid #000000; border: #000000 0.5pt solid;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 34.25pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="45" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt; mso-spacerun: 'yes';">驳回诉请总件数</span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 52.8pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="70" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt; mso-spacerun: 'yes';">适用《行政诉讼法》第五十四条第（一）项</span><span style="font-family: 'Times New

Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid



#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">适用《若干解释》第五十六条第（一）项</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">适用《若干解释》第五十六条第（二）项</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">适用《若干解释》第五十六条第（三）项</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">适用《若干解释》第五十六条第（四）项</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 40.55pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="54" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">适用其他条款</span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">2010<span style="fnoway-family: 仿宋_GB2312;">年</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt

solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 34.25pt; padding-right: 5.4pt; border-top:

medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="45" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt; mso-spacerun: 'yes';">38</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 52.8pt; padding-right: 5.4pt; border-top: medium none; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="70" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt;">1</span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 14pt; vertical-align: super;

mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">3</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt; mso-spacerun: 'yes';">11</span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;



padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt; mso-spacerun: 'yes';">19</span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 40.55pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="54" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">8</span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 14pt; vertical-align: super;

mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">4</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">2011<span style="fnoway-family: 仿宋_GB2312;">年</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt

solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 34.25pt; padding-right: 5.4pt; border-top:

medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="45" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt; mso-spacerun: 'yes';">24</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 52.8pt; padding-right: 5.4pt; border-top: medium none; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="70" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"



style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom:

0pt; padding-left: 5.4pt; width: 59.8pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt; mso-spacerun: 'yes';">22</span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 40.55pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid;

padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="54" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">2</span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 14pt; vertical-align: super;

mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">5</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="79" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt; mso-spacerun: 'yes';">2012<span style="fnoway-family: 仿宋_GB2312;">年</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt

solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 34.25pt; padding-right: 5.4pt; border-top:

medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="45" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt; mso-spacerun: 'yes';">38</span><span style="font-family: 'Times

New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 52.8pt; padding-right: 5.4pt; border-top: medium none; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="70" valign="top"><p

class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 14pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 59.75pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;">1</span><span style="font-family: 'Times New Roman'; fnoway-size: 14pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.75pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 14pt;">&nbsp;</span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.8pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 14pt;">&nbsp;</span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 59.8pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="79" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 14pt; mso-spacerun: 'yes';">26</span><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt;"></span></p></td><td style="border-bottom: #000000 0.5pt



solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 40.55pt; padding-right: 5.4pt; border-top:

medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="54" valign="top"><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 14pt; mso-spacerun: 'yes';">11</span><span class="16"

style="font-family: 'Times New Roman'; fnoway-size: 14pt; vertical-align: super; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">6</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; fnoway-size:

14pt;"></span></p></td></tr></tbody></table><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">可见，三年来判

决驳回诉讼请求的案件中无适用《若干解释》第五十条第三款、第四款及第五十六条第（</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">2</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">）项和第（</span><span style="font-family: '仿宋_GB2312'; fnoway-size:

16pt; mso-spacerun: 'yes';">3</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">

）项的情况，适用专门司法解释的占一定比例，适用最多的条款是<span style="fnoway-family: Times New

Roman;">&mdash;</span><span style="fnoway-family: 仿宋_GB2312;">《若干解释》第五十六条第

（</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">4</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">）项即<span style="fnoway-family: Times

New Roman;">&ldquo;</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">其他应当判决驳回诉讼请求的情形<span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">，三年来占驳回诉讼请求案

件</span></span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">总

数</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">的<span

style="fnoway-family: Times New Roman;">67%</span><span style="fnoway-family: 仿宋_GB2312;">。由此看来，

</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉讼请求适用得

多，并非因为法律规定的适用情形多，而是兜底条款用得多。笔者进而好奇该判决形式在个案中的适用情况。

</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p20" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（二）判决

背后的考量多</span><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold;

mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">带着疑问，笔者

走访了部分行政审判法官，抽取了他们自认为颇费心思的案件，</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">逐案查阅卷宗，并追问法官考量思路，</span><span style="font-family: 'Times

New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">以期对司法实践者的主观思维层面有所剖析。

</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">卷宗显示，驳回诉讼请求判决中行政行为的

定性往往表述为<span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿

宋_GB2312;">事实基本清楚、适用法律规范基本正确、程序基本合法</span><span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">，或是</span><span style="fnoway-family: Times

New Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">不完全符合行政法规规定</span><span

style="fnoway-family: Times New Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">，表面看来从判决

理由到法条适用一切顺理成章，无从感知判决形式的适用难度。笔者定格</span><span style="fnoway-family: Times New

Roman;">9</span><span style="fnoway-family: 仿宋_GB2312;">件案件，逐案追踪，发现法官选择适用判决形式的真实

考量因素及过程从文字表述中往往无法识别，法官也认为这些因素不能或不宜公之于众，判决背后法官的考量远非判决

表述所展现。（详见下表）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 112pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉讼请求案例分析表（表<span

style="fnoway-family: Times New Roman;">3</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><table style="padding-bottom: 0pt; padding-left: 5.4pt; width: 419.4pt; padding-right: 5.4pt;

border-collapse: collapse; padding-top: 0pt; mso-table-layout-alt: fixed;"><tbody><tr><td style="padding-bottom: 0pt;

padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;



mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid

#000000; border: #000000 0.5pt solid;" width="31" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">&nbsp;</span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt;

padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt:

0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">案

由</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt;

border-top: #000000 0.5pt solid; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid

#000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt:

nnoway;" width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">适用条款</span><span style="font-family:

'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left:

medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">判决表述</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: #000000 0.5pt solid; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">考量因素</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt

solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31"

valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt;">1</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">信息公

开</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《信息公开案件规定》第十二

条</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">针对原告诉请进行阐释，然后依照司法解释

规定驳回原告诉讼请求</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;



margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告无权对政府

批复失效与否进行回复；几百名原告</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;">2</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">环

保</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p><p class="p18" style="line-height:

28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">行政批准</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第

五十六条第（四）项</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告虽未提供内

部审批流程的证据，但该证据的缺失不能否定被告行为合法性。被诉行为事实基本清楚、适用法律规范基本正

确</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">只征求了少数人意见，且网上征求意见实际

未达到公众参与目的；如确认违法，则影响后续审批行为（建设、验收）效力；一百多名原告</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td></tr><tr><td style="border-bottom:

#000000 0.5pt solid; border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right:

5.4pt; border-top: medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid

#000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt:

0.5000pt solid #000000;" width="31" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">3</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">行政强制</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释

》第五十六条第（四）项</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;



padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">第三人主张

已递交延期申请，但未能提供证据证明被告已收悉</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被诉行为属

专项整治活动；被告审批程序有瑕疵</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;">4</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">司法行政监

督</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第五十六条第（四）

项</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">原告</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">投诉</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">，被告虽超过七日作出回复，但并未影响原告合法权益</span><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium

none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right:

#000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid

#000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">基础事实（鉴定）有瑕疵，被告今后可能在有新证据情况下自纠；原告信

访</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td></tr><tr><td

style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width:

23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt;

mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid

#000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31" valign="top"><p class="p18" style="line-height: 28pt;

margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">5</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt

solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium

none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt:

0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60"

valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">信息公开</span><span style="font-family: 'Times New Roman';



fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="108" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">《信息公开案件规定》第十二条</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">责令被告答复已无必要，被告信息公开行为不完全符合行政法规规定</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt

solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium

none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt:

0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180"

valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告对原告诉请的批文未作答复，而对另一份批文进行了答复，本

应撤销；征地背景；几十余名村民</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;">6</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">社会保障行政确

认</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第五十六条第（四）

项</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告虽超过法定时限进行认定，有程序瑕疵，

但并不影响原告诉讼权利行使</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">如</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">撤销</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">责令重作，结果仍相同，原告无法接受，无必要</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td></tr><tr><td style="border-bottom:

#000000 0.5pt solid; border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right:

5.4pt; border-top: medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid

#000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt:



0.5000pt solid #000000;" width="31" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">7</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">道路行政许可</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释

》第五十六条第（四）项</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">针对焦点阐

释，说明原告诉请理由不成立</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告程序有

瑕疵；对</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;">&ldquo;</span><span style="font-family:

'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">行为人违章尚未</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">处理完毕</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">，应否对其驾驶证年检不予许可<span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">存在较大争议</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td></tr><tr><td style="border-bottom:

#000000 0.5pt solid; border-left: #000000 0.5pt solid; padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right:

5.4pt; border-top: medium nnoway; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid

#000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt:

0.5000pt solid #000000;" width="31" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;">8</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">环保行政批准</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family:

'Times New Roman'; fnoway-size: 16pt;">&nbsp;</span></p></td><td style="border-bottom: #000000 0.5pt solid;

border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt; border-top: medium none;

border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt

solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="108" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第五十六条第（四）项</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none;

padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18"

style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size:



16pt; mso-spacerun: 'yes';">被告未提供证据证明第三人何时申请验收，但即使被告未按规定监管第三人按期申请验收，也

不会产生原告期望的不予验收结果</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td><td style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt;

padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top:

0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt

solid #000000; mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top:

0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">另一程序也

有瑕疵；撤销被诉行为无实际意义&nbsp;</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td></tr><tr><td style="border-bottom: #000000 0.5pt solid; border-left: #000000 0.5pt solid;

padding-bottom: 0pt; padding-left: 5.4pt; width: 23.4pt; padding-right: 5.4pt; border-top: medium nnoway; border-right: #000000

0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000; mso-border-right-alt: 0.5000pt solid #000000;

mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: 0.5000pt solid #000000;" width="31" valign="top"><p

class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt;">9</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 45pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="60" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">计划生育行政征

收</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 81pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="108" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第五十六条第（四）

项</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td style="border-bottom:

#000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt; padding-right: 5.4pt;

border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt solid #000000;

mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000; mso-border-left-alt: nnoway;"

width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告依据的地方性法规是否与上位法冲突不

属法院审理范围</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;"></span></p></td><td

style="border-bottom: #000000 0.5pt solid; border-left: medium none; padding-bottom: 0pt; padding-left: 5.4pt; width: 135pt;

padding-right: 5.4pt; border-top: medium none; border-right: #000000 0.5pt solid; padding-top: 0pt; mso-border-top-alt: 0.5000pt

solid #000000; mso-border-right-alt: 0.5000pt solid #000000; mso-border-bottom-alt: 0.5000pt solid #000000;

mso-border-left-alt: nnoway;" width="180" valign="top"><p class="p18" style="line-height: 28pt; margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告依据的地方

性法规与上位法存在冲突，日后可能被修订</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt;"></span></p></td></tr></tbody></table><p class="p20" style="line-height: 28pt; margin-top: 0pt; text-indent:

32pt; margin-bottom: 0pt;"><span style="font-family: '黑体'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">二、适用

特点审思&mdash;&mdash;突破、演绎、隐晦</span><span style="font-family: '黑体'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 40pt; margin-bottom:

0pt;"><span style="font-family: '楷体_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（一）突

破</span><span style="font-family: '楷体_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt; margin-bottom:

0pt;"><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1.辅助判决地位的

摆脱</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">前文已述，<span

style="fnoway-family: Times New Roman;">Q</span><span style="fnoway-family: 仿宋_GB2312;">法院

七</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">年

来适用的最多的判决形式是驳回诉讼请求，适用比例高达判决总数的<span style="fnoway-family: Times New

Roman;">50%&mdash;82.6%</span><span style="fnoway-family: 仿宋_GB2312;">，适用</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">领域广</span><span style="font-family:



'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，适用案件类型多，成为最<span

style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">好

用</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">

的判决形式，已</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">有全

面替代维持判决的趋势，突破了辅助判决的地位。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">2.证

据规则的突破运用</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt; margin-bottom:

0pt;"><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">如</span><span style="font-family:

'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">案例<span style="fnoway-family: Times New

Roman;">5</span><span style="fnoway-family: 仿宋_GB2312;">：原告李某认为其房屋被列入征地范围，向被告申请公

开房屋所在地的征地批准文件及征地红线图。被告作出告知书，告知原告应向某政府及国土局申请查询用地批文和征地

红线图，原告认为被告侵犯其知情权，请求撤销被告</span></span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">所</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">作告知书。法院查明</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

mso-spacerun: 'yes';">，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">原告

申请公开的征地批准文件与被告认定的用地批准文件是两个不同的文件，被告认定事实错误。法院认为</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告并非征地的报批主体或审批主体，且已在诉讼中公开了征地批文，

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">而</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">建设用地申报与实施的相关规定并未要求征

地红线图，责令被告重新答复无必要，故判决驳回原告诉讼请求。此案中，法院在被告未对原告诉请事项进行答复，也

未就诉请事项提供证据材料</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">进行

阐释</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">的情况下，主动查

明</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">后认定</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告重新答复无必要，突破了被告举证原则

及法院查证范围。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（二）演

绎</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1.&ldquo;</span><span style="font-family: '仿

宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">其他情形&rdquo;的扩充推

导</span><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">Q<span style="fnoway-family: 仿

宋_GB2312;">法院三年来以</span><span style="fnoway-family: Times New Roman;">&ldquo;</span><span

style="fnoway-family: 仿宋_GB2312;">其他情形</span><span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">为由</span></span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">判决</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">驳回诉讼请求的案件</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

mso-spacerun: 'yes';">比例高达</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">67%<span style="fnoway-family: 仿宋_GB2312;">，</span></span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">且</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">适用案件类型多样，适用情形多样。仅以笔者选取的典型案例为例，就包括行政行为有瑕疵<span

style="fnoway-family: Times New Roman;">,</span><span style="fnoway-family: 仿宋_GB2312;">但撤销、确认违法会影响

后续行政行为效力；行政行为本身存在行政法上理论争议，法官对行政行为违法性产生怀疑等</span></span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">多种</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">情形。又如案例<span style="fnoway-family: Times New

Roman;">4</span><span style="fnoway-family: 仿宋_GB2312;">：原告金某向被告投诉某司法鉴定所，被告认为原

告</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">属</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">再次投诉，</span><span style="font-family:

'仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">但</span><span style="font-family: 'Times New Roman';



fnoway-size: 16pt; mso-spacerun: 'yes';">未提供新的事实和依据，故对投诉不予受理，原告诉请撤销被告所做函复。法院

认为，被告作出函复虽超过了法规规定的<span style="fnoway-family: Times New Roman;">7</span><span

style="fnoway-family: 仿宋_GB2312;">日期限，但该行为并未影响原告实质合法权益，被</span></span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">诉</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">行为事实基本清楚、适用法律正确、基本程序合法，故判决驳回原告诉讼

请求。此案</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">所涉情形可概括

为&mdash;迟</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">到行为未影响原

告实</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">体</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">合法权益。</span><span style="font-family:

'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt;

margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';">2.合法性审查原则的诠释</span><span style="font-family: '仿宋_GB2312';

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top:

0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">查阅卷宗发现，无论最终选取何种判决形式，法官在审理中均对行政行为的合法性进行了全面审查。如遇到原告

诉讼请求不明确，表述不准确的情况，法官一般会向原告释明，引导原告按照法院常规判决的表述形式对诉讼请

求</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">加以</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">明确，如原告不愿意更改明确诉请，法官仍

会超越原告诉请，按照<span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿

宋_GB2312;">合法性审查原则</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span

style="fnoway-family: 仿宋_GB2312;">从职权、事实认定、程序、法律依据几个方面对行政行为进行合法性审查。

</span></span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 31.36pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（三）隐

晦</span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1.判决表述避重就

轻</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">判决书中，对原告的诉讼请求法

官</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">一般</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">予以较冠冕、较笼统的回应，判决理由多落

脚于行政行为<span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿

宋_GB2312;">有瑕疵</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span

style="fnoway-family: 仿宋_GB2312;">，尽管判决背后的考量多，但文字</span></span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">所表述</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">的瑕疵往往只是法官真实想法中的一个考</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">量</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">因素，且是法官选择的一个问题最小，能够公诸于众且产生影响最小的一个因素。并且，

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">从表述中也</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">无法</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">感知</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">法官的</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">

详细</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">考量过程。也有的判决

围绕焦点阐释，考量因素</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">不见影

踪</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。如案例<span

style="fnoway-family: Times New Roman;">7</span><span style="fnoway-family: 仿宋_GB2312;">：原告文某向被告某交

警支队申请换发即将到期的驾驶证，被告以原告有两次交通违法行为未处理完毕为由，不予换发，原告诉请撤销被告不

予换证的行为。判决在简要概述被告具有行政职权，行为符合程序规定之后，围绕争议焦点</span><span

style="fnoway-family: Times New Roman;">&mdash;&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">以交通违

法行为未处理完毕为由，而不予换证是否合法</span><span style="fnoway-family: Times New

Roman;">&rdquo;</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">

对</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">相关规定</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">进行了阐释</span><span style="font-family:



'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，认为被告行为有据可依，故驳回原告诉讼请求，表述未涉

及被告行为的瑕疵</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，

也</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">隐藏了法官对焦点的不确

定态度。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">2.实体评价不置可否</span><span style="font-family:

'仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height:

28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">驳回原告诉讼请求，从字面推断似乎可以理解为被诉行政行为无问题，实际上选择此种判决形式，

并未对行政行为作出评价，它可能对应行政行为的肯定性评价，也可能对应否定性评价。如案例<span

style="fnoway-family: Times New Roman;">8</span><span style="fnoway-family: 仿宋_GB2312;">本应撤销行政行为（否

定性评价）但撤销重作无实际意义而判决驳回诉讼请求；又如案例</span><span style="fnoway-family: Times New

Roman;">9</span><span style="fnoway-family: 仿宋_GB2312;">，本应维持行政行为（肯定性评价）但考虑日后行政行

为法律依据可能被修订而判决驳回诉讼请求。</span></span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt;

margin-bottom: 0pt;"><span style="font-family: '黑体'; fnoway-size: 16pt; mso-spacerun: 'yes';">三、适用法理剖

析&mdash;&mdash;现实与规范的呼应</span><span style="font-family: '黑体'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">如前所述，&ldquo;判决驳回诉讼请求&rdquo;在

现实适用中呈现出突破、演绎、隐晦三大特点，其特点有无根基，是否契合法治发展需要，笔者就此逐一进行分析。

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（一）突破来源于制度与现实的冲击</span><span

style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 39.68pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312';

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1．适用范围扩大化契合司法实践需要</span><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0"

style="text-align: left; line-height: 28pt; margin-top: 0pt; text-indent: 32pt; layout-grid-mode: char; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">关于驳回诉讼请求适用范围，有观点认为，

驳回诉讼请求的判决形式应当进一步扩大，条件成熟时，最终替代维持判决</span><span class="16" style="font-family: '

仿宋_GB2312'; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New

Roman;">7</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">；还有观点提到，</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">基于行政诉讼法客观诉讼的定位而没有规定驳回原告诉讼请求判决，在实践中无

限扩大驳回原告诉讼请求判决则是灾难性的</span><span class="16" style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">8</span><span

style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">笔者

赞同由驳回诉讼请求替代维持判决，认为上述两种观点并不矛盾，理由如下：</span><span style="font-family: 'Times

New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">首先，</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉讼请求形式的确立背景主要是行政诉讼价值观的改变（从对行政机

关行使行政权的维护逐步向控制</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">、

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">监督行政权行使转变）和行

政诉讼法规定的四种判决形式的缺陷和不足（很多学者认为有的情况无法适用该四种判决），也就是说驳回诉讼请求形

式从确立之初就具有弥补诉讼法规定的判决形式不足的功能。</span><span style="font-family: 'Times New Roman';

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">其次，</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">随着司法实践的发展，维持判决的缺陷愈加明显，例如维持判决直接对被诉行政

行为产生约束，限制了行政机关根据条件变化和行政管理需要作出应变的主动性；维持判决的标准过高</span><span

style="font-family: 'Times New Roman'; letter-spacing: 1.15pt; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，而实

践中的行政行为多少有些瑕疵；</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">维持判决违背了不告不理的要求和司法被动性的特征。在这种情形下，驳回诉讼请求被更多的适用，是司法实践

的需要。</span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">再

次，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉请是从原告诉求

角度出发，从反面审查具体行政行为是否存在违法之处<span style="fnoway-family: Times New



Roman;">,&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">由其替代维持判决，更符合司法权与行政权各自的

界限要求。</span></span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold;

mso-spacerun: 'yes';">当然，</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">

其</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">适用范围不能无限制扩大，

适用情形和条件应进一步明确，防止滥用，因为一旦被滥用<span style="fnoway-family: Times New

Roman;">,&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">它将成为法院拒绝裁判的挡箭牌</span><span

style="fnoway-family: Times New Roman;">,&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">对于保护原告合法

权益、监督行政机关的行政行为均不利。</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 40pt; margin-bottom:

0pt;"><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">2．证据规则运用

不应超越法律明文规定</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">案例<span style="fnoway-family: Times New

Roman;">5</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">的处理方

式</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">确有效解决了行政争议，

但不符合现行法律规定</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">这实际涉及到</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">行政诉讼</span><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">被告承担举证责任以及法院查证范围的问题</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">笔者认为，证据规则运用应以</span><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">明文规定</span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">为限</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">。我国《行政诉讼法》规定，由被告承担举证责任，且被告在诉讼过程中不得自行向原告和证人收

集证据；《若干解释》第二十八条规定了被告可以补充证据的两种情形</span><span class="16" style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New

Roman;">9</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，第二十九条规定了法院有权调取证据的两种情形</span><span

class="16" style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">10</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，《证据规定》第

二十二条</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">对</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">法院有权调取证据的情形</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">进行了</span><span style="font-family: 'Times

New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">补充</span><span class="16" style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New

Roman;">11</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，第二十三条对法院据申请调取证据材料的种类进行了明确，且强

调<span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">人民法院

不得为证明被诉具体行政行为的合法性，调取被告在作出具体行政行为时未收集的证据</span><span

style="fnoway-family: Times New Roman;">&rdquo;</span></span><span class="16" style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New

Roman;">12</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。显然，案例<span style="fnoway-family: Times New

Roman;">5</span><span style="fnoway-family: 仿宋_GB2312;">中法院</span></span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">主动调取</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">建设用地申报与实施的相关规定</span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">，查明上述规定</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">未</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">

对</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">征地红线图</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">作</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">要求，</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

mso-spacerun: 'yes';">从而认定</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">被告重新答复无必要</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，超



越了法律规定，</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">即法院

的</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">主动调查回应没有法律依

据。因此，笔者认为，在现行法律有明文规定的情形下，不能突破法律明文规定，基于此案背景，法官可以在庭前指导

被告就此举证或者补充证据，然后再做认定和判决。当然，这涉及到证据效力的认定问题，但无论如何比法院直接调查

回应来得妥当。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（二）演绎是制度空间与

现实需求的融合</span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p18" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1．&ldquo;其他情形&rdquo;的

推导是法之本义及现实回应</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold;

mso-spacerun: 'yes';"></span></p><p class="p0" style="text-align: left; line-height: 28pt; margin-top: 0pt; text-indent: 32pt;

layout-grid-mode: char; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight:

bold; mso-spacerun: 'yes';">其一，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">兜底条款本就代表不完全性。《若干解释》第五十六条第（四）项规定了判决驳回诉请的其他情形，这项兜底条

款本身就意味着在前（三）项规定情形之外，还可能存在法条不能完全概括的情形，需要在司法实践中进行具化。

</span><span style="font-family: 'Times New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">其二，

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">&ldquo;其他情形&rdquo;的丰富是

对现实需求的回应</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。有观点

认为<span style="fnoway-family: Times New Roman;">:</span><span style="fnoway-family: 仿宋_GB2312;">适

用</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">该</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">规定的前提应当是既确认被诉具体行政行为

合法但有一定问题<span style="fnoway-family: Times New Roman;">,</span><span style="fnoway-family: 仿宋_GB2312;">

撤销又无意义的情形</span><span style="fnoway-family: Times New Roman;">,</span><span style="fnoway-family: 仿

宋_GB2312;">才能判决驳回原告的诉讼请求</span><span style="fnoway-family: Times New Roman;">,</span><span

style="fnoway-family: 仿宋_GB2312;">其他情形不宜判决驳回原告诉讼请求</span></span><span class="16"

style="font-family: 'Times New Roman'; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">13</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。应该说，此种观

点阐明了一种典型的适用情形，但现实需</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun:

'yes';">求</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">使</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">该</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">条款的适用具有了更丰富的内涵。梳理与驳回诉请关联的法律规定（即维

持判决、</span><span style="font-family: 'Times New Roman'; letter-spacing: 1.15pt; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">撤销判决、</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">确认违法判决及驳回诉请判决适用的明确情形），笔者发现，有一些情形法官找不到明确的判决条款可供适用，

例如：有轻微的程序瑕疵或者次要证据不足但未影响行政行为实质合法性的情形；</span><span style="font-family:

'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">行政行为有瑕疵</span><span

style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">但撤销、确认违法会影响后

续行政行为效力</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

的</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">情

形</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

等</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">。因此，法

官在</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">搜

索</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">不到合适条

款的情况下，将这些情形认定为<span style="fnoway-family: Times New Roman;">&ldquo;</span><span

style="fnoway-family: 仿宋_GB2312;">其他情形</span><span style="fnoway-family: Times New

Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">，适用兜底条款作出驳回诉讼请求的判决符合现

实需要。</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">2.</span><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">&nbsp;不囿于诉请

的</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">合法性审查符



合行政诉讼特性</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">民事诉讼中，法院的审理范围不能超越原告

诉请，而行政诉讼中，法院应当不囿于原告诉请，坚持合法性审查原则。理由</span><span style="font-family: '仿

宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">在于</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';">：</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">

诉请是判决的前提，这是由审判权的被动性与中立性决定的，但这并不符合行政诉讼的特殊性。</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">现行《行政诉讼法》实际上确立的是客观诉

讼为主、主观诉讼为辅的体系架构</span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 16pt;

vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">14</span><span

style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">行政

诉讼基于监督行政的考量，不仅是主观之诉，保障原告的合法权利，更多的是发挥着维护客观法律秩序的功能。民事诉

讼与行政诉讼性的根本区别就是，行政诉讼除了具有解决纠纷和权利救济之基本属性外，还具有监督行政之根本属性，

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">法院有必要通过行政个案，

实现对同种类行政行为、特定行政领域乃至整个行政体系的监督和制约。</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">因此，为更好的发挥行政诉讼功能，不能简单的就原告诉请决定审查范围，

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">即使原告诉讼请求并未涉及，

但确实影响到具体行政行为合法性的内容，法院也应全面审查。</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p20" style="line-height: 28pt; margin-top: 0pt; text-indent:

31.36pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight:

bold; mso-spacerun: 'yes';">（三）隐晦是现实背景下规范能动适用的体现</span><span style="font-family: 'Times New

Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p18"

style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">&nbsp;&nbsp;</span><span style="font-family: '仿宋_GB2312'; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';">1．判决表述避重就轻是司法智慧的体现</span><span style="font-family: '仿

宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0" style="text-align: left;

line-height: 28pt; margin-top: 0pt; text-indent: 32pt; layout-grid-mode: char; margin-bottom: 0pt;"><span style="font-family:

'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">行政诉讼起因于相对人认为行政主体的行政行为侵害其合法

权益，每个行政</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">个案的判决

可能是一个区域内同类行政行为的导向，也可能涉及到原告同类群体的利益，因此在行政诉讼中利益衡量尤为重要。判

决表述中，法官对原告的诉讼请求予以较笼统的回应，并不将所有真实考量因素及详细考量过程公之于众，而是选择其

中一个产生影响最小的因素进行表述，表面上看</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

mso-spacerun: 'yes';">似乎</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">存

在说理不充分不透彻之嫌疑，实则是避免了将冲突推向前台，避免利益冲突加剧，是司法智慧的体现。实际上，在遇到

疑难案件或可能产生重大影响的案件时，法官多会将不便在判决书中表述的考量因素及过程写入审理报告提请讨论或审

核，也会将需要被告改进的方面以口头建议或书面司法建议的形式告知被告，笔者认为这样的处理方式更符合司法实际。

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p18"

style="line-height: 28pt; margin-top: 0pt; text-indent: 40pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312';

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">2.实体评价的不置可否源于驳回诉请的特性</span><span

style="font-family: '仿宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p18"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉讼请求只说明原告请求不能成立，并未对行政行为进行评价，这是由该判

决形式的特点决定的。驳回诉讼请求判决在撤销之诉、确认之诉和给付之诉中均得存在，它与大多数的判决形式不一样，

并无相对应的诉讼类型，只要法院认定原告诉讼请求没有依据，法院就可以驳回原告诉讼请求。也就是说，一旦法院选

择了驳回诉请形式，就是从原告诉请角度出发，而未针对行政行为的合法性进行评价，这实际正是该判决形

式</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">的&ldquo;好用&rdquo;之

处</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。值得一提的是，驳

回</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">诉请</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">判决虽未对被诉行为的合法性进行评价，但

与</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">合法性审查原则并不矛盾。

笔者认为，合法性审查原则是法院最终选择某种裁判方式的途径，判决形式的最终适用要经历</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">合法性审查及利益衡量等诸多过程。当然，

如最终选择了驳回诉讼请求形式，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:



'yes';">在判决表述上可</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">以围

绕原告的诉讼请求，从影响原告合法权益的方面进行阐释，无需对被诉行政行为的事实、程序、法律依据全面说明。

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '黑体'; color:

#000000; fnoway-size: 16pt; mso-spacerun: 'yes';">四、适用规则探索&mdash;&mdash;方法与范围</span><span

style="font-family: '黑体'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p18"

style="line-height: 28pt; margin-top: 0pt; text-indent: 31.5pt; margin-bottom: 0pt;"><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">综上，判决驳回诉讼请求形式在司法实践中得到了广泛适用，而且法官们

在适用过程中已经进行了突破、演绎、隐晦表达等诸多探索，但上述探索也揭示出两个问题：<span

style="fnoway-family: Times New Roman;">1.</span><span style="fnoway-family: 仿宋_GB2312;">判决驳回诉讼请求似乎

是一个大包大揽的条款，适用条件并不清晰（如其他情形包括哪些情形）。</span><span style="fnoway-family: Times

New Roman;">2.</span><span style="fnoway-family: 仿宋_GB2312;">实践中法官的考量因素往往并不是法律规定的明确

因素，法官在适用该判决形式时多靠审判经验直观判断和比较，缺乏一个较系统的适用方法。笔者认为，针

对</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">驳

回诉讼请求这一在司法实践中适用得最广的判决形式，有必要对其司法适用规则进行探索，以</span><span

style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">确</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">保其好用而不滥用。

</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">（一）利益

衡量是选择适用判决形式的主要方法</span><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent:

32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">关于驳回诉讼请求的适用，有观点认为</span><span class="16" style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New

Roman;">15</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，这种裁判方法实际上是一种无形的规则，是一种无法写

在字面，但在实践中非常实用的规则，实际上是一种判例法规则。也有观点认为</span><span class="16"

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">16</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，

驳回诉讼请求判决的适用条件最简单，适用于一切原告诉讼请求不能成立的情形，而原告的诉讼请求不能成立，往往又

是被告作出的行政行为证据确凿充分、事实清楚、适用法律法规准确以及符合法定程序的情形。笔者认为，驳回诉讼请

求判决的适用并不简单，实践中法官选择适用该判决形式往往要考量诸多因素，权衡诸多利益，且这些因素往往并非法

律所明确规定的因素，这种适用方法实际上就是利益衡量方法。</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">关于利益衡量的涵义<span style="fnoway-family: Times New

Roman;">,&nbsp;</span><span style="fnoway-family: 仿宋_GB2312;">我国台湾著名学者杨仁寿先生曾这样解

说</span><span style="fnoway-family: Times New Roman;">:</span></span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">&ldquo;</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">利益衡量乃在发现立法者对各种问题或利害冲突</span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">表现在法律秩序内</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun:

'yes';">，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">由法律秩序可观察

而得知立法者的价值判断。发现之本身</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun:

'yes';">，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">亦系一种价值判

断</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">&rdquo;</span><span

class="16" style="font-family: 'Times New Roman'; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span

style="fnoway-family: Times New Roman;">17</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">。它的特点在于

不</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">严格拘泥于

特定原则或规则的机械规定，而倾向于追求法律的实质合理性，注重解决现实社会中的利益竞争和冲突。</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">行政判决基于其特性，背后涉及到行政权与司法权、行政权与行政相对人权利、



公共利益与个人利益、解决纠纷与实现救济等多方面的关系，因此判决的选择适用中利益衡量非常重要。笔者认为，

</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">就判决形式而

言，利益衡量的前提是</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">法律

对于个案确无具体明确的判决条款，或者初步判断</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">适用法律的一般规定选择某判决形式将有违个案公正，并影响法的公平正义价值。

具体而言，</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">可以分为以下几

个步骤：</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times

New Roman'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">&nbsp;</span><span style="font-family: '仿

宋_GB2312'; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1.</span><span style="font-family: '仿宋_GB2312';

color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">确定行政行为评价基调。</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">分析案情后，法官根据合法

性审查的情况，对行政行为作出基本评价<span style="fnoway-family: Times New Roman;">&mdash;</span><span

style="fnoway-family: 仿宋_GB2312;">是</span></span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">合法</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">、</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';">违法</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">、还是有瑕疵。</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold;

mso-spacerun: 'yes';">&nbsp;</span><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight:

bold; mso-spacerun: 'yes';">2.对照条文判断需否进行利益衡量。</span><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">根据行政行为评价情况，查找法律条文，如条文规定明确，则选择

适用；如行政行为的情形找不到明确条文（如</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">次要证据不足但未影响行政行为实质合法性的情形</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，无具体判决条款相对应），或者如按规定适用一般法条

将有违个案公正或可能产生不良影响（如案例</span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">2</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';">），则需进行利益衡量。</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="text-align: left; line-height: 28pt; margin-top: 0pt;

text-indent: 40pt; layout-grid-mode: char; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000;

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">3.衡量因素。</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">考虑采取关联判决形式各自可能产生的影响，确定这些影

响背后代表的利益。结合审判实践，笔者认为</span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">适用</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">判决形式的衡量因素主要包括：</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">1</span><span

style="fnoway-family: 仿宋_GB2312;">）公共政策：该判决形式对类似行政行为的影响、行政机关可能的后续行为（如存

在自纠可能）、是否会影响后续行政行为的效力。（</span><span style="fnoway-family: Times New

Roman;">2</span><span style="fnoway-family: 仿宋_GB2312;">）当事人权益：当事人权益能否得到救济（即采取该判

决形式对当事人实体权益维护有无意义）、有无后续救济途径。（</span><span style="fnoway-family: Times New

Roman;">3</span><span style="fnoway-family: 仿宋_GB2312;">）社会效果：行政行为背景、争议能否妥善解决、涉稳

因素（是否群体性纠纷、原告有无信访可能）。（</span><span style="fnoway-family: Times New

Roman;">4</span><span style="fnoway-family: 仿宋_GB2312;">）社会主流价值观念：该判决形式与主流价值是否存在

冲突、行政行为本身是否存在行政法上的理论争议、</span></span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 16pt; mso-spacerun: 'yes';">媒体舆论关注情况等</span><span class="16" style="font-family: 'Times

New Roman'; color: #000000; fnoway-size: 16pt; vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family:

Times New Roman;">18</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family:

'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">。</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt;

text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';">4.衡量原则。</span><span style="font-family: 'Times New Roman'; color:

#000000; fnoway-size: 16pt; mso-spacerun: 'yes';">坚持位阶原则和比例原则对关联判决形式可能涉及的利益进行衡量。

（<span style="fnoway-family: Times New Roman;">1</span><span style="fnoway-family: 仿宋_GB2312;">）位阶原则。



即</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">在利益衡量时，必

须遵循利益（当事人的具体利益、群体利益、制度利益和社会公共利益）的层次结构的规律。正如卡尔<span

style="fnoway-family: Times New Roman;">&middot;</span><span style="fnoway-family: 仿宋_GB2312;">拉伦茨所言，

</span><span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">对

利益衡量可以归纳出下列原则</span><span style="fnoway-family: Times New Roman;">:&nbsp;</span><span

style="fnoway-family: 仿宋_GB2312;">首先取决于涉及的一种法益较他种法益是否具有明显的价值优越

性</span></span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 16pt; vertical-align: super;

mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">19</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">&rdquo;<span style="fnoway-family: 仿宋_GB2312;">。（</span><span style="fnoway-family: Times New

Roman;">2</span><span style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">比例原则。就是<span style="fnoway-family: Times New

Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">利益衡量的最终结果应尽可能最大限度地满足各种

相关利益要求，在就冲突的利益主张给出的妥协方案中，应在确保优位利益的同时把让位利益的牺牲程度降低到最小限

度</span></span><span class="16" style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; vertical-align:

super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">20</span><span style="fnoway-family: 仿

宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">&rdquo;<span style="fnoway-family: 仿宋_GB2312;">。包括：</span></span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">一整体利益最大化与损害最小化。二禁止过

度</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">即法官不能为了公共利益而过度侵害个人利

益，而应在充分兼顾个人利益的基础上作出最佳判断。</span><span style="font-family: 'Times New Roman'; fnoway-size:

16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold;

mso-spacerun: 'yes';">5.寻找法律依据予以支持。</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">在进行价值判断后，为实质判断找寻相应的法律依据（适宜的判决条款），并依

据推理规则得出案件的裁判结论。</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';">（二）适用范围应尽可能具化</span><span style="font-family: 'Times New Roman'; color: #000000; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent:

32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">为便于阐释，笔者从替代维持判决的情形、法律明文规定的情形、其他典型情形三个方面对判决驳回诉讼请求的

适用范围进行说明。</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';">1.替代维持判决

的情形</span><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">被诉具体行政行为合法，即

证据确凿，适用法律法规正确，符合法定程序的。</span><span style="font-family: 'Times New Roman'; color: #000000;

font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top:

0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000; font-size: 16pt;

fnoway-weight: bold; mso-spacerun: 'yes';">2.现行法律明确规定的情形&nbsp;</span><span style="font-family: '仿

宋_GB2312'; color: #000000; font-size: 16pt; fnoway-weight: bold; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">1</span><span

style="fnoway-family: 仿宋_GB2312;">）被告改变原具体行政行为，原告不撤诉，人民法院经审查认为原具体行政行为合

法的；原告起诉被告不作为，在诉讼中被告作出具体行政行为，原告不撤诉的；（</span><span style="fnoway-family:

Times New Roman;">2</span><span style="fnoway-family: 仿宋_GB2312;">）起诉被告不作为理由不能成立的；

（</span><span style="fnoway-family: Times New Roman;">3</span><span style="fnoway-family: 仿宋_GB2312;">）被诉

具体行政行为合法但存在合理性问题的；（</span><span style="fnoway-family: Times New Roman;">4</span><span

style="fnoway-family: 仿宋_GB2312;">）被诉具体行政行为合法，但因法律、政策变化需要变更或者废止的；

（</span><span style="fnoway-family: Times New Roman;">5</span><span style="fnoway-family: 仿宋_GB2312;">）其他

司法解释规定的情形，如</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:



'yes';">《赔偿案件规定》第三十三条和《信息公开案件规定》</span><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">第十二条规定的情形。</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt;

margin-top: 0pt; text-indent: 40pt; margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000; font-size:

16pt; fnoway-weight: bold; mso-spacerun: 'yes';">3.其他典型情形</span><span style="font-family: '仿宋_GB2312'; color:

#000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt;

text-indent: 40pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">结合审判实践，笔者认为经过利益衡量，以下情形可列举为其他典型情形：</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman';

color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">1</span><span

style="fnoway-family: 仿宋_GB2312;">）行政行为有瑕疵，</span></span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">但未影响行政行为实质合法性的；</span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt;

text-indent: 24pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">&nbsp;瑕疵包括：次要证据</span><span class="16" style="font-family: 'Times New Roman'; fnoway-size: 16pt;

vertical-align: super; mso-spacerun: 'yes';">（<span style="fnoway-family: Times New Roman;">21</span><span

style="fnoway-family: 仿宋_GB2312;">）</span></span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">不足、轻微程序瑕疵等。</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

（</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">2</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">）行政行为</span><span

style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">有瑕疵</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，但撤销、确认违法会产生

重大不利影响的；</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">重大不利影响包括：影响后

续行政行为效力；引发不稳定因素；有损公共利益或他人合法权益。</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt;

margin-top: 0pt; text-indent: 24pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">（</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun:

'yes';">3</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">）行政行为违法，

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">但</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">不影响相对人实体合法权益</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">，且</span><span style="font-family: 'Times New

Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">撤销、确认违法无实际意义的；</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height:

28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">包括：迟到的具体行政行为未对相对人造成不利影响，且判决驳回并不损害相对人合法权益；因工

作马虎造成的适用法律法规错误，不影响相对人实体合法权益</span><span style="font-family: '仿宋_GB2312';

fnoway-size: 16pt; mso-spacerun: 'yes';">等情形。</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 32pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">无实际意义包括

：无益当事人权益救济</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">；无益于行政管理秩序的维护；无益于</span><span style="font-family: 'Times New Roman'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">有效化解行政争议</span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">。</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size:

16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt;

margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

（</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">4</span><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">）行政行为本身存在行政法

上理论争议，法官对行政行为违法性产生怀疑的</span><span style="font-family: '仿宋_GB2312'; color: #000000;

fnoway-size: 16pt; mso-spacerun: 'yes';">；</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size:



16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent: 24pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

（<span style="fnoway-family: Times New Roman;">5</span><span style="fnoway-family: 仿宋_GB2312;">

）</span></span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">行

政行为目前</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">合

法</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">，

但</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">法官内心认

为</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">行为的法律

依据今后可能被修订</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">的</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">。

</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p0" style="text-align: left; line-height: 28pt; margin-top: 0pt; text-indent: 32pt; layout-grid-mode: char; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">需要说明的是，

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">《若干解释》第五十七条规

定</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">的</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">&ldquo;<span style="fnoway-family: 仿

宋_GB2312;">确认合法或有效</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span

style="fnoway-family: 仿宋_GB2312;">的适用前提为</span><span style="fnoway-family: Times New

Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">不适宜判决维持或者驳回诉讼请求

的</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span style="fnoway-family: 仿宋_GB2312;">，

从能查到的资料看，该条主要适用于行政合同纠纷。笔者认为，该规定太过空泛、不易理解和操作，立法机关应

对</span><span style="fnoway-family: Times New Roman;">&ldquo;</span><span style="fnoway-family: 仿宋_GB2312;">

不适宜判决驳回诉讼请求的情形</span><span style="fnoway-family: Times New Roman;">&rdquo;</span><span

style="fnoway-family: 仿宋_GB2312;">加以明确。</span></span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; text-indent:

168pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">结&nbsp;&nbsp;语</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun:

'yes';">&nbsp;&nbsp;&nbsp;&nbsp;</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt;

mso-spacerun: 'yes';">我们知道，法律规定不可能尽善尽美，不可能预见社会生活的方方面面、万千景象，因此，司法实

践者们在适法过程中不得不主动或被动的对法律适用进行探索。其间，可能存在争论、褒贬不一。但是，笔

者</span><span style="font-family: '仿宋_GB2312'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">

以</span><span style="font-family: 'Times New Roman'; color: #000000; fnoway-size: 16pt; mso-spacerun: 'yes';">为，探

索<span style="fnoway-family: Times New Roman;">&mdash;</span><span style="fnoway-family: 仿宋_GB2312;">回

顾</span><span style="fnoway-family: Times New Roman;">&mdash;</span><span style="fnoway-family: 仿宋_GB2312;">

反思</span><span style="fnoway-family: Times New Roman;">&mdash;</span><span style="fnoway-family: 仿

宋_GB2312;">调整</span><span style="fnoway-family: Times New Roman;">&mdash;</span><span style="fnoway-family: 

仿宋_GB2312;">优化，是法律及法律适用不可避免的完善路径。</span></span><span style="font-family: 'Times New

Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">在行政诉讼法修改之际，笔者选取判决形式适用这一角度，

</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">对&ldquo;判决</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">驳回诉讼请求形式<span

style="fnoway-family: Times New Roman;">&rdquo;</span></span><span style="font-family: '仿宋_GB2312'; fnoway-size:

16pt; mso-spacerun: 'yes';">的实务样态</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt;

mso-spacerun: 'yes';">进行</span><span style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">透视分

析</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，希</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">望对司法适用有所帮助</span><span

style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">，或者通过</span><span style="font-family:

'仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">实然状态的</span><span style="font-family: 'Times New Roman';

fnoway-size: 16pt; mso-spacerun: 'yes';">如实展现，能给立法者提供一些基础的分析素材。当然，</span><span

style="font-family: '仿宋_GB2312'; fnoway-size: 16pt; mso-spacerun: 'yes';">上述种种皆为一家之言，不尽正确，

</span><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">如何让驳回诉讼请求形式好

用而不滥用，还需日后更深入的探索。</span></p><p class="p0" style="line-height: 28pt; margin-top: 0pt; margin-bottom:

0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';">注释：</span></p><p><span



style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun: 'yes';"><p class="p0" style="margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（</span><span

style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">1</span><span style="font-family: '仿宋'; fnoway-size: 16pt;

mso-spacerun: 'yes';">）</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">&nbsp;&nbsp;笔者

所在Q法院位于成都市中心城区，众多省、市、区三级行政机关位于Q辖区，行政案件数量历年来均系城区20个法院之

最，故选取Q法院为样本，有一定的典型性和代表性。</span><span style="font-family: '仿宋'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（2）&nbsp;该院自2006年起实行卷宗同步录入，2006年以后的数据准确且便

于查询。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（3

）&nbsp;该条款系维持判决条款，该案应系引用条款错误。</span><span style="font-family: '仿宋'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（4）&nbsp;2010年有1件案件同时引用了《若干解释》五十六条第（一）项和

第</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（</span><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">四</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';">）</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">项，8件案件引用条款均为《赔偿

案件规定》第三十三条。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';">（5）&nbsp;2011年2件案件引用的均为《赔偿案件规定》第三十三条。</span><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（6）&nbsp;2012年11件引用的均为《信息公开案件规定

》第十二条。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（7

）&nbsp;甘文：《行政诉讼法司法解释之评论&mdash;&mdash;理由、观点与问题》，中国法制出版社2000年版，第159

页。这种观点近年来在行政诉讼法修改的热议中，成为了主流观点。&nbsp;</span><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span

style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（8）&nbsp;梁凤云：《行政诉讼判决之选择适用》，人

民法院出版社2007&nbsp;年版，第193&nbsp;页。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';">（9）&nbsp;被告可以补充证据的情形：一是被告在作出具体行政行为时已经收集

证据，但因不可抗力等正当事由不能提供的；二是原告或者第三人在诉讼过程中，提出了其在被告实施行政行为过程中

没有提出的反驳理由或证据的。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';">（10）&nbsp;法院有权调取证据的情形：一是原告或者第三人及其诉讼代理人提供

了证据线索，但无法自行收集而申请法院调取的；二是当事人应当提供而无法提供原件或者原物的。</span><span

style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（11）&nbsp;有权调取证据的

情形为：&nbsp;涉及国家利益、公共利益或者他人合法权益的事实认定的；涉及依职权追加当事人、中止诉讼、终结诉

讼、回避等程序性事项的。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';">（12）&nbsp;依申请调取三类证据材料包括：一由国家有关部门保持而须由法院调

取的证据材料；二涉及国家秘密、商业秘密、个人隐私的证据材料；三确因客观原因不能自行收集的其他证据材料。

</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（13

）&nbsp;蔡小雪：《行政复议与行政诉讼的衔接》，中国法制出版社2003年版，第144页。</span><span

style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt;

margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（14）&nbsp;梁凤云：《行政

诉讼法修改八论》，载《华东政法大学学报》，2012年02期。</span><span style="font-family: '仿宋'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（15）&nbsp;王sィ骸缎姓�门蟹绞窖芯俊罚�Ｖ荽笱�妒柯畚模��16页。

</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0"

style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（16

）&nbsp;张旭勇：《行政判决的分析与重构》，中国政法大学博士论文，第155页。</span><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span



style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">（17）&nbsp;杨仁寿：《法学方法论》，中国政法大学出

版社1999&nbsp;年版，第175-176&nbsp;页。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';">（18）&nbsp;值得一提的是，笔者访谈的18名法官中有7名法官提到选择驳回诉讼

请求形式的一个考量因素就是&ldquo;法院自身风险的规避&rdquo;，笔者认为这是基于法官认为自身可能无法全面了解

行政领域的各项政策和法规，因此从原告诉请角度分析表态比较稳妥，这是&ldquo;法院管自己能管的事&rdquo;理念的

体现，无可厚非也符合实际。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋';

fnoway-size: 16pt; mso-spacerun: 'yes';">（19）&nbsp;卡尔&middot;拉伦茨：《法学方法论》，陈爱娥译，商务印书馆2003

年版，第279页。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';">（20）&nbsp;沈岿：《平衡论：一种行政法认识模式》，北京大学出版社&nbsp;1999&nbsp;年版，

第&nbsp;258&nbsp;页。</span><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun: 'yes';"></span></p><p

class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿宋'; fnoway-size: 16pt; mso-spacerun:

'yes';">（21）&nbsp;指非证明案件基本事实的证据。</span><span style="font-family: '仿宋'; fnoway-size: 16pt;

mso-spacerun: 'yes';"></span></p><p class="p0" style="margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: '仿

宋'; fnoway-size: 16pt; mso-spacerun: 'yes';">&nbsp;</span></p></span></p><p class="p0" style="line-height: 28pt;

margin-top: 0pt; margin-bottom: 0pt;"><span style="font-family: 'Times New Roman'; fnoway-size: 16pt; mso-spacerun:

'yes';">&nbsp;</span></p>


